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Frequently Asked Questions
for Benchmark Administrators

In recent years both the International Organization of Securities Commission (I0OSCO) and the
European Union (EU) have sought to create an overarching framework of principles and rules to
enhance the accuracy, robustness and integrity of financial benchmarks and the benchmark setting
process.

In July 2013, IOSCO published its final report of Principles for Financial Benchmarks (|IOSCO
Principles) and in June 2016 the EU passed Regulation (EU) 2016/1011 on indices used as
benchmarks in financial instruments and financial contracts or to measure the performance of
investment funds (BMR). Both the IOSCO Principles and the BMR introduce measures to enhance the
benchmark setting process, improve transparency and prevent conflicts of interest. These measures
were introduced in light of concerns over the integrity and fragility of certain benchmarks raised
following investigations and enforcement actions into the attempted manipulation of major interest rate
benchmarks.

If you sponsor, own, control, calculate, maintain or contribute to a financial benchmark then you may
need to review your internal policies and procedures to ensure that you comply with these recent
changes. This FAQ seeks to provide answers to some basic questions and introduce some of the
wider topics.

This FAQ document is specific to the BMR, which is an EU regulation. As noted above, the global
standard is the IOSCO Principles, which many financial institutions are choosing to adopt.

Q1. Whois affected by the BMR?

Al.1 Administrators — If you provide an ‘in-scope’ benchmark for ‘use’ within the EU then you may
need to comply with the BMR. You may need to comply with the BMR even if you are not
located in the EU.

Al.2 Users — If you are an EU ‘supervised entity’* and you ‘use’ an ‘in-scope’ benchmark within the
EU then you will need to comply with the BMR. For more information on ‘use’ refer to A7 below.

Al.3 Data providers — If you provide input data to an administrator for the purpose of calculating an
‘in-scope’ benchmark in the EU, then the administrator of that benchmark may require that you
comply with certain obligations, even if you are not located in the EU.

1 Art 3 1(17) BMR
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Q2. Whois an administrator?
A2. Under the BMR an administrator is:

e either an individual or a corporate entity;?
e who has control over the ‘provision’ of an ‘in-scope’ benchmark. The ‘provision’® of an ‘in-
scope’ benchmark means:

0 administering the arrangements for determining a benchmark (i.e. managing the
decision making of a benchmark);

o0 collecting, analysing or processing input data for the purposes of determining a
benchmark; and

0 determining a benchmark through the application of a formula or other method of
calculation or by an assessment of input data provided for that purpose.

Q3. What if | have appointed a 3'¥ party index calculation agent?

A3. In such circumstances you have ‘control’ of the provision of a benchmark. Typically 3 party
calculation agents calculate an index in accordance with the rules (methodology) provided by
the index owner or sponsor. Even if the methodology is completely rules based (as opposed to
a discretionary index) the index owner, or index sponsor, has the power to determine who
calculates the index and how it is calculated (see A2 above). Typically a 3" party calculation
agent does not have the power to amend the rules, nor determine the constituents and weights
unilaterally. However, this does not necessarily mean that the BMR applies to you. It will only
apply if the benchmark is ‘in-scope’ (refer to A5 below).

Usually the index owner or sponsor will own the intellectual property rights of the index and the
index will carry the index owner’s or sponsor’s branding.

Q4. Am | an administrator if | sponsor an index?

A4.  Typically an index sponsor owns and/or controls the provision of a benchmark and the elements
discussed in A3 above.

Q5. Whatis an ‘in-scope’ benchmark?
A5. For the purposes of the BMR an ‘in-scope’ benchmark is:
e Any index (meaning any figure) that is:

o published or made available to the public* (see A6 below)

o regularly calculated using a formula or other method, or by an assessment on the basis
of the value of one or more underlying assets or prices, actual or estimated interest
rates, quotes and committed quotes or other values or surveys®

2 Art31(2) BMR
3 Art31(5) BMR
4 Art 3 1(1)(a) BMR
5 Art31(1)(b) BMR
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Q6.
AG.

Q7.
A7.1

A7.2

o referenced by a financial instrument or a financial contract to determine amounts
payable under such instrument or contract

o referenced by a financial instrument or a financial contract to determine the value of
such instrument or contract

0 used to measure the performance of an investment fund to track the return of such fund

0 used to define the asset allocation of a relevant portfolio

0 used to compute performance fees of an investment fund

What does it mean to be ‘made available to the public’?

An index is only within the scope of the BMR if it is published or made available to the public. A
figure shall be in-scope if it is made accessible to a potentially indeterminate number of legal or
natural persons — excluding the index provider or a specific number of recipients connected to
or related to the index provider.

If access to a figure is truly restricted and has a limited impact on investors, this should not
result in the figure being regarded as public.

This means that even small proprietary indices could potentially come within scope of the BMR
if the index could be available to a potentially indeterminate number of people.

What is ‘use’ of a benchmark?
Use® in respect of Financial Instruments and Financial Contracts:

¢ Issuance of a financial instrument which references an index or a combination of indices

¢ Determination of the amount payable under a financial instrument or financial contract by
referencing an index or a combination of indices

e Being a party to a financial contract which references an index or a combination of indices

e Providing a borrowing rate calculated as a spread or mark-up over an index or combination
of indices solely used as a reference in financial contract(s).

A financial instrument is defined in Annex I(C) MIiFID Il and is traded (or subject to a request for
trading) on a MiFID Il trading venue or is traded via a systematic internaliser.

Financial contracts are limited to certain consumer credit finance contracts and mortgages.

Issuance means the creation of transferable securities, money market instruments, or units in
collective investment undertakings to be sold to potential investors by way of a public offer or
placement by way of their admission to trading on a MiFID Il trading venue.

Use of indices for non-traded derivatives should not come within scope of the BMR.
Use in respect of Investment Funds:

Used to measure the performance of an investment fund through an index or a combination of
indices for the purposes of:

e tracking the return of such index or combination of indices

5 Art31(7) BMR
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defining asset allocation of a portfolio
computing performance fees

Q8. Does an exemption apply?

A8.  The BMR does not apply to:’

Central banks

Public authorities

CCPs (in their capacity of providing reference prices or settlement prices used for risk
management and settlement purposes)

Providing a single reference price for any financial instrument

Commodity benchmarks based on submissions from contributors where the majority are
non-supervised entities, if the benchmark is referenced by financial instruments traded on a
trading venue and the total notional value of financial instruments referencing the
benchmark does not exceed €100,000,000

The provider of an index that is unaware and could not reasonably have been aware that the
index is used as a benchmark.

Q9. What are my obligations under the BMR as an administrator of an ‘in-scope’ benchmark?

A9. Benchmark administrators are subject to a number of requirements aimed at maintaining the
integrity and reliability of the relevant benchmark including:®

Robust governance requirements, including the identification, management and prevention
of conflicts of interest

Oversight function

Control framework

Accountability framework

Record keeping requirements

Controls over outsourcing

Requirements in relation to input data (sufficiency and accuracy)
Content and transparency requirements for benchmark methodologies
Reporting infringements

Code of conduct for input data contributors

A benchmark administrator located in the EU must apply to its national competent authority
(NCA) for ‘authorisation’ or ‘registration’. Non-EU benchmark administrators must also apply to
a relevant NCA if they want to provide their benchmarks in the EU.

7 Art22BMR

8 Arts 4 to 15 (inclusive) BMR
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Q10. What are my obligations if | use an index?

A10. Supervised entities can only ‘use’® (see A7) a benchmark in the EU if it is provided by a
benchmark administrator authorised, registered or recognised under the BMR or whose
benchmarks have been endorsed.

Supervised entities may acquire, hold or trade financial instruments that reference an index
where the administrator is non-compliant with the BMR.

Parties to a derivative referencing a benchmark are not considered to ‘issue’ a financial
instrument, although they could be using a benchmark in terms of determining amounts payable
under the derivative (assuming the derivative is a financial instrument).

Supervised entities must produce robust written plans setting out the action they would take if
the benchmark materially changes or ceases to be provided.

Q11. What if | am an administrator located outside of the EU?

All. If you provide in-scope benchmarks in the EU, you will need to use 1 of 3 available routes to
facilitate use of those benchmarks in the EU:

e Equivalence®®

e Recognition'?

e Endorsement?’?

Alternatively, you may decide to select one of the options discussed in A15 and A16 below.

Q12. What are my obligations if | provide input data to an index?

Al2. Where a benchmark is based on input data from contributors, the benchmark administrator must
develop a code of conduct for such benchmark setting out the contributor’s responsibilities in
relation to the contributed input data.

Most of the provisions of the BMR do not impose direct requirements on contributors (other than
supervised entities that contribute input data).

A contribution of input data means providing any input data not readily available to an
administrator, or to another person for the purposes of providing to an administrator, that is
required in connection with the determination of a benchmark and is provided for that purpose.

Q13. When does the BMR apply?

Al13. The BMR applied from 1 January 2018. There are transitional provisions, which means most
existing and new benchmarks can continue to be used until 1 January 2020.

° Art 29 BMR

10 Art 30 BMR

1 Art 32 BMR

2 Art 33 BMR
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Q14.

Al4.

Q15.
A15.

Q16.
A16.

Are there any transitional arrangements?

Yes, although the BMR applied from 1 January 2018, it does provide for a phased
implementation. This means that existing (and in some cases new) in-scope benchmarks can
continue to be used in the EU until 1 January 2020, even though the relevant benchmark
administrator, or the benchmark(s) (non-EU), has not yet been ‘approved’ by an NCA (i.e. the
benchmark administrator is not authorised, registered, operating under an equivalence decision,
recognised nor endorsed). The transitional provisions,*® provide the following:

¢ EU Administrators — If you provided a benchmark(s) before 30 June 2016, that
benchmark(s), as well as any new benchmark(s) (i.e. a benchmark(s) provided after 1
January 2018) can continue to be used in the EU until 1 January 2020.

o EU Administrators — If you did not provide a benchmark(s) before 30 June 2016, but
provided a benchmark(s) between 1 July 2016 and 1 January 2018, that benchmark(s) can
continue to be used in the EU until 1 January 2020 but new benchmarks (i.e. benchmark(s)
you may provide after 1 January 2018) cannot be used in the EU until you are authorised or
registered under the BMR.

¢ Non-EU Administrators — If you provide a benchmark(s) before 1 January 2018, your
existing and new benchmarks can continue to be used in the EU until 1 January 2020.

After 1 January 2020, an EU administrator must either be authorised or registered and a non-
EU administrator must either be able to rely on equivalence, be a ‘recognised’ administrator or
have its benchmark(s) endorsed, in order for its benchmark to be ‘used’ in the EU.

If | am subject to the BMR, what are my options?

If the BMR applies to you and you do not meet one of the exemptions, you will need to comply
with the requirements of the BMR, as highlighted in A9 above, and apply to an EU NCA for
approval — for EU administrators that will be either authorisation or registration and for non-EU
administrators that will be equivalence, recognition or endorsement.

Alternatively, you can: (a) appoint a 3" party to act as the benchmark administrator on your
behalf (see A.16 below); (b) sell the indices to a 3" party; or (c) terminate the indices.

What is independent benchmark administration?

Index owners or sponsors can appoint an independent 3 party administrator to perform the
duties of a benchmark administrator. In this case, the client transfers the ‘administration’ or
control over the indices to the independent administrator.

For firms who own or operate their own indices and want to learn more about working with S&P
Dow Jones Custom Indices as an independent benchmark administrator, please get in touch to
understand how we can help ensure continuity of use and compliance with the BMR.

Please contact customindices@spglobal.com.

3 Art 51 BMR
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S&P Dow Jones Indices does not provide tax, legal, or accounting advice. The content of this document
is provided as of December 14, 2018, and has been prepared for informational purposes only. All
information provided by S&P Dow Jones Indices is impersonal and not tailored to the needs of any
person, entity, or group of persons. It is not intended to be, and should not be relied on as, tax, legal, or
accounting advice and you should consult your own advisors before engaging in any transaction.
Neither S&P Dow Jones Indices LLC nor any of its affiliates shall have any liability for any errors or
omissions in the information included herein.
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GENERAL DISCLAIMER

Copyright © 2018 by S&P Dow Jones Indices LLC. All rights reserved. Standard & Poor's ®, S&P 500 ® and S&P ® are registered trademarks
of Standard & Poor’s Financial Services LLC (“S&P”), a subsidiary of S&P Global. Dow Jones ® is a registered trademark of Dow Jones
Trademark Holdings LLC (“Dow Jones”). Trademarks have been licensed to S&P Dow Jones Indices LLC. Redistribution, reproduction and/or
photocopying in whole or in part are prohibited without written permission. This document does not constitute an offer of services in
jurisdictions where S&P Dow Jones Indices LLC, Dow Jones, S&P or their respective affiliates (collectively “S&P Dow Jones Indices”) do not
have the necessary licenses. All information provided by S&P Dow Jones Indices is impersonal and not tailored to the needs of any person,
entity or group of persons. S&P Dow Jones Indices receives compensation in connection with licensing its indices to third parties. Past
performance of an index is not a guarantee of future results.

It is not possible to invest directly in an index. Exposure to an asset class represented by an index is available through investable instruments
based on that index. S&P Dow Jones Indices does not sponsor, endorse, sell, promote or manage any investment fund or other investment
vehicle that is offered by third parties and that seeks to provide an investment return based on the performance of any index. S&P Dow Jones
Indices makes no assurance that investment products based on the index will accurately track index performance or provide positive
investment returns. S&P Dow Jones Indices LLC is not an investment advisor, and S&P Dow Jones Indices makes no representation
regarding the advisability of investing in any such investment fund or other investment vehicle. A decision to invest in any such investment
fund or other investment vehicle should not be made in reliance on any of the statements set forth in this document. Prospective investors are
advised to make an investment in any such fund or other vehicle only after carefully considering the risks associated with investing in such
funds, as detailed in an offering memorandum or similar document that is prepared by or on behalf of the issuer of the investment fund or
other vehicle. Inclusion of a security within an index is not a recommendation by S&P Dow Jones Indices to buy, sell, or hold such security,
nor is it considered to be investment advice.

These materials have been prepared solely for informational purposes based upon information generally available to the public and from
sources believed to be reliable. No content contained in these materials (including index data, ratings, credit-related analyses and data,
research, valuations, model, software or other application or output therefrom) or any part thereof (Content) may be modified, reverse-
engineered, reproduced or distributed in any form or by any means, or stored in a database or retrieval system, without the prior written
permission of S&P Dow Jones Indices. The Content shall not be used for any unlawful or unauthorized purposes. S&P Dow Jones Indices and
its third-party data providers and licensors (collectively “S&P Dow Jones Indices Parties”) do not guarantee the accuracy, completeness,
timeliness or availability of the Content. S&P Dow Jones Indices Parties are not responsible for any errors or omissions, regardless of the
cause, for the results obtained from the use of the Content. THE CONTENT IS PROVIDED ON AN “AS IS” BASIS. S&P DOW JONES
INDICES PARTIES DISCLAIM ANY AND ALL EXPRESS OR IMPLIED WARRANTIES, INCLUDING, BUT NOT LIMITED TO, ANY
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OR USE, FREEDOM FROM BUGS, SOFTWARE
ERRORS OR DEFECTS, THAT THE CONTENT'S FUNCTIONING WILL BE UNINTERRUPTED OR THAT THE CONTENT WILL OPERATE
WITH ANY SOFTWARE OR HARDWARE CONFIGURATION. In no event shall S&P Dow Jones Indices Parties be liable to any party for any
direct, indirect, incidental, exemplary, compensatory, punitive, special or consequential damages, costs, expenses, legal fees, or losses
(including, without limitation, lost income or lost profits and opportunity costs) in connection with any use of the Content even if advised of the
possibility of such damages.

S&P Dow Jones Indices keeps certain activities of its business units separate from each other in order to preserve the independence and
objectivity of their respective activities. As a result, certain business units of S&P Dow Jones Indices may have information that is not available
to other business units. S&P Dow Jones Indices has established policies and procedures to maintain the confidentiality of certain non-public
information received in connection with each analytical process.

In addition, S&P Dow Jones Indices provides a wide range of services to, or relating to, many organizations, including issuers of securities,
investment advisers, broker-dealers, investment banks, other financial institutions and financial intermediaries, and accordingly may receive
fees or other economic benefits from those organizations, including organizations whose securities or services they may recommend, rate,
include in model portfolios, evaluate or otherwise address.
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