
 

 

 

 

Climate Litigation Risk Framework’s Adequacy Questioned by ESG Council Panelists  

The increasing prominence and impact of climate change-related litigation was the focus of the 
most recent S&P Global Ratings ESG Leadership Council, where participants also raised the 
question of whether or not a suitable framework exists to assess firms’ exposure to climate 
litigation, in the way that frameworks exist for understanding exposures in areas like physical 
risk.  S&P Global Ratings’ ESG Leadership Council is composed of senior heads of 
sustainability at buy-side investment firms and is organized by S&P Ratings’ Global Sustainable 
Finance Investor Coverage Team.     
 
Companies and financial institutions operating in Emerging Markets (EMs), including those 
headquartered in Developed Markets, along with governments at all levels were identified as 
particularly susceptible to litigation, given the higher numbers of EM residents affected by 
climate change and the general lack of ambitious Net-Zero (NZ) targets among dominant 
industry sectors in EMs, such as agribusiness.  S&P Ratings’ Sustainable Finance Head for the 
Americas Mike Ferguson cited, as an example, research showing that an estimated 21.5 million 
people globally – mainly in EMs – have been displaced by sudden-onset weather events, a 
number which was forecast to rise to 140 million by 2050.   
 
Climate Litigation is increasingly being used by third parties as a strategic tool to force action 
against climate change, for one simple reason: It’s effective, particularly where advocates view 
regulation and government policy as lagging.   
 
ESG Leadership Council members discussed that government and private-sector exposure to 
climate-related lawsuits generally stems from two risks: (1) The organization’s failure to 
adequately assess or disclose climate risk or their plans to address the risk, or (2) Actions taken 
which are counter to their stated climate-related commitments. 
 
Although the financial amounts in most litigation have been relatively small so far, plaintiffs’ 
motives in these cases typically aren’t financial gain, but instead to raise awareness of the 
issues and force change.  S&P’s analysts pointed out that despite smaller financial penalties, 
such cases can have outsized impacts by establishing legal precedent, and the underlying 
issues can become material in the sectors in question, or across sectors.  These case 
judgments can also serve as “guardrails” for organizations by highlighting and discouraging 
behaviors that have encouraged litigation, whether against themselves or their peers.  The 
growing sophistication of climate litigation has also shifted opinions so that some activities which 
were previously accepted as mitigating a company or government’s environmental footprint, are 
no longer considered valid.      
 
In the U.S., where climate change regulation has been seen as lagging that in Europe, the SEC 
rules announced in March are expected to radically change the climate litigation context.   
Council members expect the SEC to have some obstacles to overcome over the next 36 
months, as it works to close comments on its proposals by midyear and implement them by the 
end of 2022, with the expectation that the rules will be subject to litigation over the following two 



years.  The result should include a more predictable framework for assessing climate litigation 
risk.   
 
Participants at the Council also discussed the implementation risks around the SEC rules, which 
include less experience with climate issues among its staff versus other national regulators, 
organizations being unprepared for reporting their progress against their public climate 
commitments, and the potential for a shift in use of climate litigation from a tool to force positive 
change, to a purely financial motive.  There is also the risk that court decisions on any SEC-
related litigation may stop short of requiring specific actions, leading to inconsistent adoption. 
ESG Leadership Council members also contrasted important legal differences between the U.S. 
and Europe, where courts have more latitude to expand the interpretation of human rights 
legislation to incorporate environmental issues vs. the more tort-based system in the U.S.   
 
Meeting attendees discussed an additional benefit of broad disclosure and reporting 
requirements such as the SEC’s new rules: The reduced cost of reporting, as software is 
developed to facilitate climate-related reporting, similar to systems used for financial reporting.   
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Legal Disclaimers 

S&P Global Ratings Disclaimers and Regulatory Disclosures 

 
Copyright © 2022 by Standard & Poor's Financial Services LLC. All rights reserved. 

 
No content (including ratings, credit-related analyses and data, valuations, model, software or other 
application or output therefrom) or any part thereof (Content) may be modified, reverse engineered, 
reproduced or distributed in any form by any means, or stored in a database or retrieval system, without 
the prior written permission of Standard & Poor's Financial Services LLC or its affiliates (collectively, 
S&P). The Content shall not be used for any unlawful or unauthorized purposes. S&P and any third-
party providers, as well as their directors, officers, shareholders, employees or agents (collectively S&P 
Parties) do not guarantee the accuracy, completeness, timeliness or availability of the Content. S&P 
Parties are not responsible for any errors or omissions (negligent or otherwise), regardless of the 
cause, for the results obtained from the use of the Content, or for the security or maintenance of any 
data input by the user. The Content is provided on an "as is" basis. S&P PARTIES DISCLAIM ANY 
AND ALL EXPRESS OR IMPLIED WARRANTIES, INCLUDING, BUT NOT LIMITED TO, ANY 
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OR USE, 
FREEDOM FROM BUGS, SOFTWARE ERRORS OR DEFECTS, THAT THE CONTENT'S 
FUNCTIONING WILL BE UNINTERRUPTED OR THAT THE CONTENT WILL OPERATE WITH ANY 
SOFTWARE OR HARDWARE CONFIGURATION. In no event shall S&P Parties be liable to any party 
for any direct, indirect, incidental, exemplary, compensatory, punitive, special or consequential 
damages, costs, expenses, legal fees, or losses (including, without limitation, lost income or lost profits 
and opportunity costs or losses caused by negligence) in connection with any use of the Content even 
if advised of the possibility of such damages. 

Credit-related and other analyses, including ratings, and statements in the Content are statements of 
opinion as of the date they are expressed and not statements of fact. S&P's opinions, analyses and 
rating acknowledgment decisions (described below) are not recommendations to purchase, hold, or 
sell any securities or to make any investment decisions, and do not address the suitability of any 
security. S&P assumes no obligation to update the Content following publication in any form or format. 
The Content should not be relied on and is not a substitute for the skill, judgment and experience of 
the user, its management, employees, advisors and/or clients when making investment and other 
business decisions. S&P does not act as a fiduciary or an investment advisor except where registered 
as such. While S&P has obtained information from sources it believes to be reliable, S&P does not 
perform an audit and undertakes no duty of due diligence or independent verification of any information 
it receives. Rating-related publications may be published for a variety of reasons that are not 
necessarily dependent on action by rating committees, including, but not limited to, the publication of a 
periodic update on a credit rating and related analyses. 

To the extent that regulatory authorities allow a rating agency to acknowledge in one jurisdiction a 
rating issued in another jurisdiction for certain regulatory purposes, S&P reserves the right to assign, 
withdraw or suspend such acknowledgment at any time and in its sole discretion. S&P Parties disclaim 
any duty whatsoever arising out of the assignment, withdrawal or suspension of an acknowledgment 
as well as any liability for any damage alleged to have been suffered on account thereof. 

S&P keeps certain activities of its business units separate from each other in order to preserve the 
independence and objectivity of their respective activities. As a result, certain business units of S&P 
may have information that is not available to other S&P business units. S&P has established policies 



and procedures to maintain the confidentiality of certain non-public information received in connection 
with each analytical process. 

S&P may receive compensation for its ratings and certain analyses, normally from issuers or 
underwriters of securities or from obligors. S&P reserves the right to disseminate its opinions and 
analyses. S&P's public ratings and analyses are made available on its Web 
sites, www.spglobal.com/ratings (free of charge), and www.ratingsdirect.com (subscription) and 
may be distributed through other means, including via S&P publications and third-party redistributors. 
Additional information about our ratings fees is available at www.spglobal.com/usratingsfees. 

Australia 
 

Ratings are statements of opinion, not statements of fact or recommendations to buy, hold, or sell any 
securities or make any other investment decisions. S&P Global Ratings Australia Pty Ltd. holds 
Australian financial services license number 337565 under the Corporations Act 2001. S&P credit 
ratings and related research are not intended for and must not be distributed to any person in Australia 
other than a wholesale client (as defined in Chapter 7 of the Corporations Act). Australian users should 
only access information about Standard & Poor's products and services 
from www.spglobal.com/ratings.  
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